
STATE OF NEW YORK

STATE TAX COM}IISSION

In the Matter of
o t

The Employers I  Fire

the Pet i t ion

Insurance Co.

AFFIDAVIT OF MAIIING

for Redeterminat ion of
of a Determinat ion or a
Corporat ion Tax
under Art ic le 33 of the
for the Year 1976

a Defic iency or a Revision
Refund of

Tax law

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the  3rd  day  o f  Apr i l ,  1981,  he  served the  w i th in  no t ice  o f  Dec is ion  by
cert i f ied mai l  upon The Employers'  Fire Insurance Co. ,  the pet i t ioner in
the within proceeding, by enclosing a true copy thereof in a securely sealed
postpaid vrrapper addressed as fol lows:

The Employers '  F i re  Insurance Co.
One Beacon St.
Bos ton ,  MA 02108

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

Sworn to before me this
3 r d  d a y  o f  A p r i l ,  1 9 8 1 .

that  the said addressee is  the pet i t ioner
for th on said wrapper is  thp last  known addres
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STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of
o f

The Employers'

the lPetit.ion

F i re  Insurance Co.

AFFIDAVIT OF MAILING

for Redeterminat ion of a
of a Determinat ion or a
Corporat ion Tax
under Art ic le 33 of the
for  the  Year  1976

Defic ien,cy or a Revision
Refund of

Tax Law

State of New York
County of Albany

Jay Vredenburg, being duly sr isorn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 3rd day of Apri l ,  1981, he se:rved the within not ice of Decision by
cert i f ied mai l  upon John S. Breckinr idge the representat ive of the pet i t ioner
in the within proceeding, by encl,osing a true copy thereof in a securely sealed
postpa id  wrapper  addressed as  fo l lows:

Mr. John S. Breckinr idge
Everett ,  Johnson & Breckinr idge
20 Exchange PI.
New York, NY 10005

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post.  of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service ,within the State of New York.

representative
wrapper is the

That deponent further says that the said addressee is the
of the pet i t ioner herein and that the address set forth on said
last known address of the represe:ntat ive of the pet i t ioner.T

Sworn to before me this
3 r d  d a y  o f  A p r i l ,  1 9 8 1 .
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STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 1?227

l \p r i l  3 ,  1981

The Employers '  F i re  fnsurance Co.
One Beacon St.
Bos ton ,  MA 02108

Gentlemen:

Please take not ice of the Decisicrn of the State Tax Commission enclosed
herewith.

You have now exhausted your r ight.  of  review at the administrat ive level.
Pursuant to sect ion(s) 1503 of th.e Tax law, any proceeding in court  to review
an adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date  o f  th is  no t ice .

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  mav be  addressed to :

NYS Dept.  Taxat ion and Finance
Deputy Commissioner and Counsel
Albany, New York 12227
Phone l/ (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

cc:  Pet i t ioner 's  Representa t ive
John S. Breckinr idge
Everett ,  Johnson & Breckinr ir lge
20 Exchange PI.
New York, NY 10005
Taxing Bureau's Representat i rre



STATE OF NEW YORK

STATE TN( COMMISSION

In the Matter of the Pet i t . ion

of

TI{E EMPLOYERS' FIRE INSI]RANCE COMPANY

for Redeterminat ion of a Def ic iency or
for Refund of Franchise Tax on Insuraace
Corporat ions under Art ic le 33 of the Tax
Law fo r  the  Year  L916.

DECISION

Peti t ioner,  The Employers'  Fire Insurance Company, One Beacon Street,

Boston, Massachusetts 02108, f i led a pet i t ion for redeterminat ion of a def ic iency

or for refund of franchise tax on i.nsurance corporations under Article 33 of

the Tax Law for the year 1976 (f i le No. 26091).

Pet iLioner,  by i ts at torneys, Everett ,  Johnson & Breckinr idge, Esqs.

(John S. Breckinr idge, Jr. ,  Esg.,  of  counsel) ,  and the New York State Departnent

of Taxat ion and Finance, by i ts attorney, Ralph J. Vecchio, Esq. (Berthlynn

Davis-Mclntosh, Esq.,  Deputy Cotrnsel)  entered into and executed a St ipulat ion

of Facts. On t lay 22, 1980, pet i t ioner,  by i ts at torneys, waived a fornal

hearing and consented to submission of this matter to the State Tax Commission.

The following decision is render:ed upon the file as presently constiLuted and

upon the aforementioned St ipulat ion of Facts.

ISSUE

Whether pet i t ioner is ent i 'L. led to a 1976 New York net operat ing loss

deduct ion, based on a net operat ing loss sustained in 1975.

FINDINGS OF FACT

L. 0n Novenber 3, 1978, the Audit  Divis ion lssued to pet i t ioner,  The

Employers'  Fire Insurance Company ( i 'EFIC"),  a Not ice of Def ic iency assert ing
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addit ional f ranchise taxes due under Art ic le 33 of the Tax Law for the year

7976 in  the  amount  $31387.00 ,  p lus  in te res t  thereon.  On September  1 ,4 r  1978,

the Divis ion had issued to EFIC a statement of audit  adjustment which explained

Lhe asser t ion  o f  sa id  de f ic ienc lg  as  fo l lows:

"The net operat ing loss deduct ion has been disal lowed since this
amount was not claimed for federal  tax purposes. "

2. EFIC is an insurance corporat ion organized under the laws of the

State of Massachusetts and l icernsed to do an insurance business in the State

of Nev* York as a property and cersualty insurer.

3. Pet i t ioner f i led t . imelv New York State franchise tax returns under

sect ion 187 of the Tax law for L972 and 1973, and under Art ic le 33 for 7974,

1975 and 7976.

4. In i ts New York State franchise tax return for 1974, EFIC reported

ent i re  ne t  income o f  $33,640.00 ,  o f  wh ich  $31952.00  was i t s  a l loca ted  en t i re

net inqome. Since the amount.  ol [  tax based upon EFIC's al located business and

investment capital  exceeded Lhe tax upon i ts al located ent ire net income, EFIC

did not pay any tax on i ts al located ent ire net income for 1974.

5. In i ts f ranchise tax return for 1975, EFIC reported a net operat ing

Ioss  o f  $3r74 l r054.00  and an  a l loca ted  en t i re  ne t  income amount ing  to  a  loss

o f  $ 3 3 1  , 8 1 3 . 0 0 .

6 .  EFIC 's  1975 Federa l  ne t .  opera t ing  loss  was

income tax purposes to years pr ior to 1974 and was

Federal  net operat ing loss deducLion in such years.

7. In i ts New York State . f ranchise tax return

net operat ing loss deduct ion.

ca r r i ed  back  fo r  Fede ra l

u t i l i zed  i n  f u l l  as  a

for 7976, EFIC claimed a

B. The Department  of  Taxat- ion and Finance Lakes the posi t ion that  EFIC

is not  ent i t led to a net  operat ing loss deduct ion in  1976 under Ar t ic le  33
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unless i t  had a L976 Federal  net operat ing loss deduct ion. The Department

further takes the posit ion that EFIC's 1975 New York net operat ing loss is

avai lable as a New York carrybar:k and should be carr ied back to taxable years

prior to January 1, 1974, the da,te Art ic le 33 became effect ive. As the ent ire

amount of EFIC's 1975 Federal  net operat ing loss was carr ied back and deducted

for Federal income tax purposes in years prior to 1974, the Department ruled

that.  EFIC is not ent i t led to claim i ts 1975 New York net operat ing loss as a

deduct ion in i ts 1976 New York return.

9. I f  EFIC's 1975 New York net operat ing loss is avai lable as a carryback

to L974, and was carr ied back t .o reduce EFIC's ent ire net income in 1974,

there would be no change in EFIC's 1974 fxanchise tax l iabi l i ty because i ts

I iabi l i ty for that year was not determined by reference to ent ire net income.

10. EFIC takes the posit io:n that i t  is ent i t led to a 1976 New York net

operat ing loss deduct ion for i ts 1975 New York net operat ing loss and that the

amount of that deduct ion equals $3r707r414.00, i ts 1975 New York net operat ing

loss  o f  $31741,054.00 ,  less  the  amount  o f  i t s  L974 en t i te  ne t  income,  $331640.00 ,

and thaL i t  is ent i t led to a refund as a result  of  such deduct ion.

CONCTUSIONS OF LAId

A. That for taxable years commencing before January 1, 1974, insurance

corporat ions such as pet i t ionelwere subject to the tax imposed by sect ion 187

of Art ic le 9 of the Tax Law. The tax was measured by the insurance corporat ionrs

premiums wri t ten on r isks located or resident in this state.

B. That for taxable years commencing on or after January 1, 1974, insurance

corporations are subject to Lwo franchise taxes imposed by Article 33 of the

Tax Law.
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Sect ion 1501 imposes a franchise tax simi lar to that which is imposed

on business corporat ions by Art ic le 9-A. Pursuant to sect ion 1502, this tax

is calculated on one of four al ternat ive bases, the f i rst  being the taxpayerts

ent ire net income or the port ion thereof al located to New York.

In addit ion, sect ion 11i10 imposes a tax, s imi lar to that imposed by

former sect ion 187, measured by the taxpayer 's premiums.

C. That sect ion 1503 sets forth the rules bv which ent ire net income is

calculated. A net operat ing loss deduct ion is permit ted by paragraph 4 of

subd iv is ion  b ,  as  fo l lows:

"Any  'ne t  opera t ing  loss  deduct ion ' . . .a l }owab le  under  sec t ion [  ]  one
hundred seventy-t l r to. . .of  the internal revenue code.. .which is al lowab1e
to the taxpayer for federal  income tax purposes:

(A) shal l  be adjusted to ref lect the modif icat ions required by
the other paragraphs of this subdivis ion;
(B) shal l  not,  however: ,  exceed any such deduct ion al lowable to
the taxpayer for the taxable year for federal  income tax purposesl
and
(C) shal l  not include any such loss incurred in a taxable year
beginning prior to January first, nineteen hundred seventy-four
or during any taxable year in which the taxpayer was not subject
to the tax inposed under sect ion f i f teen hundred one."

D.  That  sec t ion  1503(b) (4 )  o f  Ar t i c le  33  and sec t ion  208.9( f )  o f  Ar t i c le

9-A' which al low the corporate taxpayer subject Lo taxat ion under said respect ive

art ic les a net operat ing loss derduct ion, are substant ial ly s imi lar and are to

be construed in a l ike manner.

"The provisions in art ic le thir ty-three of the tax law, which art ic le
is added by sect ion one of this act,  shal l  be construed so that the
provisions of such art ic le 'which are the same as or are substant ial ly
ident ical  with those in ar: t ic le nine-a of the tax law shal l  be
regarded as being in p.ar i  rqater ia and sha1l be construed in a l ike
marrner.  "  l .  L97 4, C}l . .  649 ,  sect ion 12.

E. That the al lowance, by the aforementioned statutes, of  net operat ing

Ioss carryback and carryforward is intended to conform New York pract ices with

Federal  pract ices, and to assis 'L new businesses and those {si th f luctuat ing
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incomes. See Telmar Communicat, tons Corp. v.  Proca ,  48 A.D .2d  189  (Sa

2d 649 (3d Dept .Dept .  1975)  I  Amer ican Can Co.  v .  S ta te  Tax  Commiss i .on ,  37  A.D.

797r ) ;  Governor 's  Memorandum,  l i f .Y .s .  Leg is la t i ve  Annua l  1961,  461;  Dept

Taxat ion and Finance Memorandum to the Governor,  s.  rnt .  No. 2842, Pr.

4 4 4 7 ,  A p r i l  6 ,  1 9 6 1  ( t .  1 9 6 L ,  C t r .  7 1 3  B i t l  J a c k e t ) .

F. That i t  has been the long-standing, consistent pol icy of the Tax

Commission to conf ine the amounE of the New York net operat ing loss deduct. ion

to that amounL actual ly absorbed for Federal  purposes in the taxable year in

q u e s t i o n .  s e c t i o n  3 . 1 2 ( d ) ,  R u 1 i n g  o f  t h e  S t a t e  T a x  C o m m . ,  M a r c h  1 4 ,  1 9 6 2 ; 2 o

NYCRR 3-8 .2(d)  (e f f .  January  1 ,  1976)1  Mat te r  o f  Te lmqr  CommunicaL ions  Corp . ,

S ta te  Tax  Comm. ,  June 20 ,  1974 i  Mat te r  o f  Sav in  Bus iness  Mach ines  Corp . ,  S ta te

Tax Comm.  ,  lTarch  24 ,  1970;  Mat - te r  o f  H i -Lo  Food Centers .  Inc . ,  S ta te  Tax

Comm.,  March  9 ,  1970;  Mat te r  o f  Spedcor  E lec t ron ics  Inc . ,  S ta te  Tax  Comm. ,

M a r c h  9 ,

1 9 7 0 .

1 , 9 7 O ;  M a t L e r  o f  V i s i o n  A s s o c i a t e s ,  I n c . ,  S t a t e  T a x  C o m m . ,  M a r c h  9 ,

G.  That  other  jur isd ic t ions,  which ut i l ize Federal  corporate income as a

base for  taxat ion and which permi t  carryback andlor  carryforward of  net  operat ing

losses,  have ar t icu lated pol ic ies,  promulgated regulat ions and rendered decis ions

simi lar ly  l imi t ing the state net  operat ing loss deduct ion to that  actual ly

taken  by  t he  taxpaye r  i n  t ha t  yea r  f o r  Fede ra l  pu rposes .  See r  € .g . r  F la .

S t a t .  S e c t i o n  2 2 0 . t 3 ( b )  ( t )  ( c ) .

In  i t s  in te rpre ta t ion  o f  sec t ion  44-71-11(b)  o f  the  Rhode Is1and

1
General  Lawsr^ that  s taters tax ing author i ty  held that  where the Federal  net

1' "A 
net  operat ing loss ded.uct ion shal l  be a l lowed which shal l  be the same

as the net  operat ing loss deduct ion a l l -owed under sect ion 172 of  the in ternal
revenue  code  o f  1954 ,  excep t  t ha t . . . ( 2 )  such  deduc t i on  sha l l  no t  i nc lude  any
net  operat ing loss susta ined dur ing any taxable year  beginning pr ior  to  January
7975,  or  dur ing any taxable year  in  which the taxpayer was not  subject  to  the
tax imposed by th is  chapter ,  (3)  such deduct ion shal l  not  exceed the deduct ion
for  the taxable year  a l lowable under sect ion I72 of  the in ternal  revenue code
o f  1 9 5 4 . . . " .

o f

No

I ,
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operat ing loss deduct ion for 1975 was carr ied back and used up in L972, 7973

and 1974 and there was conseguent ly no carryforward to L976 ot thereafter,

there would l ikewise be no carryforward for state purposes al though, by statute,

the state net operat ing loss deduct ion could not be ut i l ized against Rhode

Is land L972,  1973 or ' t974 taxab le  income.  R. I .  Tax  Rep.  (CCH)  !110-558,  Bu l le t in ,

November  6 ,  1974.

The Delaware State Tax Board determined that net operating losses incurred

subsequent to January 1, 1958 (thereby qualifying for deduction under the

applicable statute) were not deductible on state corporate returcns if they had

been exhausted by carrybacks to pre-1958 years on Federal  returns. Del.  Tax

Rep.  (CCH)  lT10-710.51 ,  Docket  Nos .  238,  239;  JuLy  27 ,  L962.

H. That more recent ly,  the Supreme Court of  I l l inois has aff i rned a

decision of the Appel late Court  which held that a net operat ing loss is deduct ible

for state income tax purposes only in the same manner and amount as is deducted

on the taxpayer 's Federal  return for that year,  The taxpayer 's net operat ing

loss was ref lected only on i ts state income tax return after computat ion of

i ts Federal  taxabLe iucome on a separate return basis;  because i t  f i led a

consol idated Federal  return with i ts subsidiary,  no net operat ing loss appeared

thereon. The taxpayer was not entitled to carry back to 1969 and 1970 a 7971

net operat ing loss, inasmuch as such loss was completely absorbed when appl ied

against 1958 Federal  taxable income; this was so, even though there existed no

state income tax act in 1968 and conseguently, none of the net operating loss

could be absorbed in that year.  Bodine El.Fctr ic Qo.- v.  Al lphin, 2ILL. Tax

R e p .  ( C C H )  1 1 2 0 1 - 0 5 2 ,  a f f d . ,  4 1 0  N . E . 2 d  B 2 S  ( 1 9 8 0 ) .

I .  That the United States Supreme Court,  in i ts examinat ion of the

Congressional intent underly ing sect ion 172 of the Internal Revenue Code,
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found that  "waste"  of  the loss deduct ion was indeed to lerated under cer ta in

c i rcumstances;  t iming accidents might  occur  which t t robt t  a  taxpayer of  the

fu l lest  benef i t  o f  Lhe deduct ion.

"Congress may,  of  course,  be lav ish or  miser ly  in  remedying perceived
inequi t ies in  the tax sLructure.  whi le  there is  no doubt  that
Congress through the loss carryover  prov is ions d id in tend to reduce
the arb i t rar iness inherent  in  a tax ing system based on annual  account-
ing,  the h is tory of  the loss of fset  prov is ion does not  support  the
respondent ts  v is ion of  a Congress seeking per fect ion in  the real izat ion
o f  i t s  ob jec t i ve . f '  Un i t ed  S ta tes  t .  Fos t . .  Lunbe r  Co . ,  I nc . ,  429
u .s .  32 ,43 -44  (7976 ) .

The Court held that both capital gain and ordinary income must be included in

the taxable income of fset  by the loss deduct ion before any loss excess might

be carr ied forward,  notwi thstanding that  the fu l l  benef i t  o f  the loss deduct ion

was not  ref lect .ed in  reduced tax l iab i l i ty :  for  the year  to which the loss

was carr ied back,  the taxpayer had used the a l t .ernat ive tax computat ion method,

and i ts  ord inary income was less than the loss deduct ion.

J.  That  Ar t ic le  33 conta ins a s igni f icant  feature speci f ica l ly  designed

to ease the burden of  ret .a l ia tory taxat ion by other  s tates:  a reta l ia tory tax

c red i t .  Sec t i on  1511 (c ) .  Dep t .  o f  Taxa t i on  and  F inance  Memorandum to  t he

Gove rno r ,  A .  I n t .  No .  12272 ,  May  30 ,  1974  (L .  1974 ,  Ch .  649  B i l l  Jacke t ) .

K.  That  the author i t ies c i ted by pet i t ioner  in  support  of  i ts  posi t ion

present  c i rcumstances and issues suf f ic ient lv  d iss imi lar  to  the instant  case

that  they may be deemed not  contro l l ing herein.

l / a r ren -Conno l l y  Co .  v .  S ta te  Tax  Commiss io r - r ,  42  A .D .2d ,369  (3d  Dep t .

1973 ) ,  conce rned  the  pe r i ods  to  wh i ch  a  ne t  ope ra t i ng  l oss  may  be  ca r r i ed  back

where the taxpayer has a shor t  taxable year  in  the carryback per iod,  caused by

i ts  changing f rom a calendar year  to a f iscal  year .

In  the  Mat te r  o f  Av ien ,  Inc . ,  532 F .zd  273 (2d  C i r .  1976 ) ,  t he  Second

Circuit  sustained Avien's carryforward of i ts post- I966 losses, stat ing that
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the New York City General Corporation Tax Law expressly provides that carrybacks

and carryforwards nust be to "taxable" years l inasmuch as the tax was not

imposed pr ior to 1966, there were no "taxable" years pr ior to 1966 to which a

carryback could be made. Insurance companies such as pet i t ioner,  which were

exercising a corporate franchise or carrylng on business in a corporate or

organized capacity within New York, had ' r taxable" years pr ior to the effect ive

date of Art ic le 33 since they were subject to the tax imposed by sect ion 187

of the Tax Law.

Graha ln  v , . .S ta te  Tax  Coqn iss ion ,  48  A.D.2d 444 (3d  Dept .  1975) ,  p rec ludes

the Tax Commission from denying an Article 22 notresident taxpayer a net

operat ing loss deduct ion carryback or carryforward, which is based solely on

itens of income, gain, loss or deduct ion derived from or connected with New

York sources, even though there may have been no net operating loss deduction

carryback or carryforward for Federal  purposes. A nonresident taxpayer under

Art ic le 22 al locates t tems of income, gain, Ioss and deduct ion to New York

using the pr inciples of separate account ing.

The Court  of  Appeals (February, 1981) reversed the order of the

Appel late Divj-s ion in shei ls v.  state Tax commission, 72 A.D.2d 896, and

reinstated the determinat ion of the Cornmission (October 3, 1977),  making

r e f e r e n c e  t o  G u f n e y  y ,  T u l l y ,  5 1  N . Y . z d  8 1 8 ,  r e v g . ,  6 7  A . D . z d  3 0 3 .

L. That,  in accordance with sect ion 1503 of the Tax Law and sect ion 172

of the Internal Revenue Code, the net operat ing loss sustained by pet i t ioner

in  1975 must  be  car r ied  back  to  L97L,1972 and 1973 be fore  i t  may be  car r ied

forward to I9V6 and thereafter.  There can be no carryforward of a net operat ing

loss to years in which there was no Federal  neL operat ing loss carryforward

stemming from the same 1oss.



M. That the petit.ion

denied, and the Not ice of

in  fu l l .

DATED: Albany, Nev York

APR 0 3 1981
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of The Employers'

Def ic iency issued

Fire Insurance Company is hereby

November 3, 1978 is sustained

CO}IMISSIONER

COMMISSIONER


